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DICKINSON, JUSTICE, FOR THE COURT:
1.  According to plantffs Shannon and John David Montgomery, David E. Montgomery

died on November 17, 1999, as a result of taking Allopurinol, a drug manufactured by



SmithKline Beecham Corp.! The prescription was written by Dr. Edward Gore, plaintiffs
further dlege that while acting as the agent of North Missssppi Medical Center and North
Missssppi Family Medical Clinics, Inc. d/b/a Chickasaw Family Medicd Clinic) and was
filled by the pharmacy a Wd Mart Store #10-0411 in Houston, Mississippi.

92. it was filed November 16, 2001, but plaintiffs did not immediately attempt to have
process served on the defendants. Instead, on February 20, 2002, plaintiffs filed a motion,
representing to the court that additiond time was needed for service of process. The bass of
the motion was that the law firm, Greer, Pipkin and Russdll, had been recently associated, and
“[after severd attempts, Plantiffs newly associated counsed [had] been unable to properly
confer with plantiffs Shannon Montgomery and John David Montgomery.”  Also, plantiffs
counsal represented that “additiond time [would] dlow plantiffs to file an amended complaint
that [would] smplify the issues” An order granting “an additiona 120 days from the date of
entry of [the] order” was d9gned on February 12, 2002 (eight days before the motion was filed);
but for reasons we are not told, the order was not entered of record until April 23, 2002.2

113. On Ay 22, 2002, nather counsd for plantffs had served process on the defendants.
The plantffs attorneys sgned an agreed ordered dlowing Greer, Pipkin and Russdl to
withdraw from the action, and plantiffs filed another motion for additiond time (60 days) for
sarvice of process, stating as their “good cause’ the fact that Greer, Pipkin and Russdl had not

caused process to be served, and “Shelton & Associates have had no time to effect service of

'Formerly known as Glaxowelcome, Inc., d/b/a GlaxoSmithK line.

2Assuming arguendo plaintiffs reason for the extension congtituted “good cause” (discussed
infra), the court’ s order extended the time for service of process until August 21, 2002.
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process on the defendants” The motion dso requested that the court “relate back” the
additional time to the February 12, 2002, order. An order was entered on July 22, 2002,
granting the requested extension and ordering that the order “shdl relate back to the court’'s
order of February 12, 2002.” Asuming arguendo the plaintiffS reasons for the extension
condtituted “good cause” (discussed infra), the court's July 22, 2002 order extended the time
for service of process for dxty days from Juy 31, 2002 (the date of entry of the order).
However, as of September 29, 2002, (sixty days later), process had not been served, and no
further extension had been requested, as of that date.

14. On December 3, 2002, 65 days after the expiration of the extenson granted by the July
31, 2002 order, counsd for plantiffs filed ther third motion for additiond time to serve
process, dating that the attorney of record, Paul Goodman, was shot and killed, and his “sudden
and unexpected death Idt the datus of this file in question.” The motion further averred that
“it could not be determined if Mr. Goodman had time before his death to attempt service upon
Defendants. . . > PlaintiffSs new counsd, Jon T. Crump,® urged that these circumstances
warranted a finding of excusable neglect. He requested an additiona 30 days to serve process
and further requested that the court have the extension “relate back” to the July 22, 2002 order.
An ordered was sgned and entered on December 3, 2002, “granting an additiond 30 days from
the entry of [the] order to effectuate service of process on the defendants. . . .” The order

further purported to “relate back” to the court’s prior order of July 22, 2002.

3Jon T. Crump later signed an amended complaint (discussed infra) which listed his firm name
as“Jmmy D. Shelton & Associates, P.A. He dso listed the same address and phone number as
plantiffs counsd who sgned the origind complaint, and al interim motions.
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5. Fantiffs counsd filed, on December 9, 2002, an amended complaint which: (a) named
the same defendants as the origind complaint; (2) dleged the same counts and dams as the
origind complant; and (3) had 64 numbered paragraphs, whereas the origind complaint had
63. On the same day the amended complaint was filed, process was served on Dr. Gore and
Chickasaw Family Medica Clinc As of December 30, 2002, dl defendants had been served
with process.
T6. On January 8, 2003, Dr. Gore, North Missssppi Medical Center, Inc., and North
Missssppi Medica Clinics Inc. d/b/a Chickasaw Family Medica Clinic filed a Motion to
Diamiss based upon insuffidency of process and insufficiency of service of process with 120
days after the filing of the Complaint, expiration of the Statute of limitations and failure to
date a clam upon which relief can be granted.
17. On January 14, 2003, SmithKline Beecham f/k/a Glaxowelcome, Inc., d/b/a
GlaxoSmithKline filed its motion to digmiss on gmilar grounds, as did Wamart Stores, Inc.
on January 22, 2003.
T18. On My 2, 2003, a hearing was conducted on the motions to dismiss, and aFind
Judgment granting the Defendants motions to digmiss and dismissng the case with prejudice
as to dl defendants was dgned by the trid judge on January 5, 2004, and entered of record on
January 7, 2004. The plaintiffs now gpped from that judgment.
STANDARD OF REVIEW

19.  ThisCourt has hdld:

A trid court’s finding of fact on the existence of good cause for the dday in

sarvice of process has been deemed ‘a discretionary ruling . . . and entitled to
deferentid review’ on apped. Rains v. Gardner, 731 So. 2d 1192, 1197-98



(Miss. 1999). When reviewing fact-based findings, we will only examine
‘whether the trid court abused its discretion and whether there was substantial
evidence supporting the determination.” 1d. a 1197. However, a decison to
grant or deny an extension of time based upon a question of law will be reviewed
denovo. Id. at 1198.
Holmesv. Coast Transit Auth., 815 So. 2d 1183, 1185 (Miss. 2002) (citation omitted).
ANALYSIS
710. Paintiffsrasetwoissues. (1) Whether they demonstrated good cause for
faling to serve process within 120 days of filing the complaint, and (2) whether the tria court
is bound by its own order granting an extenson of time to serve process. Our resolution of
the firgt issue renders resolution of the second unnecessary.
11. Rule4(h) of the Missssippi Rules of Civil Procedure Sates.
If a service of the summons and complant is not made upon a defendant within
120 days dfter the filing of the complant and the party on whose behalf such
service was required cannot show good cause why such service was not made
within that period, the action shal be dismissed as to that defendant without
prgudice upon the court's own intidive with notice to such party or upon
moation.
12. The drict language of Rule 4(h) suggests that “good cause” can only be shown after the
expiration of the 120-day period — and then, only to demonstrate “why such service was not
made within that period, . . . . " (Emphesis added). The Missssppi Rules of Civil Procedure
do not provide for prospective good cause, that is, good cause which extends into the future,
and thereis no provison for extending the time for service of process.
913. Indeed, this Court has stated that, dthough there is no requirement of a motion for

additiona time, “the better method to be utilized in future cases would be for plantiff's

counsdl to seek authority for extensons from the court, rather than unilaterdly making this



decison himsdf” Fortenberry v. Mem’l. Hosp., 676 So. 2d 252, 256 (Miss. 1996).
Ordinaily under Rule 4(h), where the 120 days has expired, a court must notify the plantiff
that, because of the falure to serve process, the case is subject to digmissd. The plaintiff must
then appear and atempt to show good cause why process was not served within the 120-day
period for service* “Good cause” can never be demondtrated where plaintiff has not been
diligent in atempting to serve process. Bang v. Pittman, 749 So. 2d 47, 52 (Miss. 1999). In
demonsgtrating good cause and diligence, a plaintiff must show that he or she has been unable
to serve process because the defendant evaded process or engaged in mideading conduct, or

for some other acceptable reason, as discussed in Holmes, 815 So. 2d at 1186.

14. Notwithstanding the absence of any specific rue dlowing or requiring a motion for
additional time for service of process, this Court has hdd that, if it appears process cannot be
sarved within the 120-day period, “a dligent plaintiff should file [a motion for additiond time
to serve process| within the 120-day time period. Such diligence would support an alegation

that good cause exigts for falure to serve process timey.” Webster v. Webster, 835 So. 2d
26, 29 (Miss. 2002). In Webster this Court went on to say:

Rue 4(h) does not require that a motion for additiona time for service of
process be filed within 120 days of the filing of the complaint. Arkansas and
New York's rules of avil procedure mandate that a motion for additiona time
be filed within the 120-day period. See, e.g., Weymouth v. Chism, 75 Ark.App.
164, 55 S.W.3d 307 (2001); Norstar Bank of Upstate New York v. Wittbrodt,
154 Misc. 2d 260, 594 N.Y.S.2d 115 (N.Y.Sup.Ct. 1993). Arkansas's
counterpart to Rule 4(h) spedficdly provides, ‘If a motion to extend is made
within 120 days of the filing of the suit, the time of service may be extended by
the court upon a showing of good cause’ Ark.R.Civ.P. 4(i). New York's rule is

“Although the rule specifically addresses only the 120-day period, the diligence and good cause
requirements extend until the time processis served.
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gmila. Therefore, if the drafters of our rules of civil procedure wished to

require that motions for additiona time in which to serve process be filed within

the 120 days, they could have done so.
Webster, 834 So. 2d at 28-29.
715. This Court’s halding in Webster did not expand the rules and create a new right to seek
an additional period of time for service of process, but rather provided a practicd and logical
suggestion for one factor a court could consider when trying to determine whether a plaintiff
has been diligent. Stated another way, a plaintiff who — prior to expiraion of the service period
— files a moation representing that he or she has been unable to serve process, will more likely
succeed in demondrating diligence than a plantiff who does nothing. Either way, however, the
plaintiff must demondrate diligence.
16. Pantiffs cite the permissve language in Webster for the proposition that a motion for
additional time to effect service of process may be filed after the 120 day period has run. They
then state:

The Court has dso hdd, in 2003, that the motion for additiond time must be

filed before the expiration of the 120 day time period. Mitchell v. Brown, 835

So. 2d 110, 112; 2003WL 139598 (Miss. App. 2003). However, the Mitchell

decision was based upon a case decided in 2001, Moore v. Boyd, 799 So. 2d 133

[(Miss. App. 2001)] Id. at 112.
17. Pantffs firss motion for additional time was filed within the 120-day period, the
second motion was filed within the 120-day extended period, and the third motion was filed
after expiration of the second extenson. They point out, however, that each order granting the
extenson of time “related back” to the previous extenson thereby bridging the lapses.

Furthermore, they argue that Webster is controlling; and therefore, the motions could be filed

after the running of the 120-day period.



18.

Fantiffs place far too much emphess on when a motion should be filed, whileignoring

any demondtration of diligence. They do, however, discuss “good cause,” telling us.

119.

mations for dismissa, to which the court responded in a well-written judgment and considered

The fird motion offered as good cause the association of a second law firm.
This firm wished to ensure itsdf that the proper parties were being sued before
sving process as to avoid suing an innocent party. The dedre to avoid
unnecessary litigation is certainly good cause. The second motion was based
upon the fact that the law firm of Greer, Pipkin and Russdl had withdrawvn but
not returned the file The firm who took the file back had no reason to know that
sarvice had not been made prior to Greer, Fipkin and Russdl’s withdrawa. This
exchange at least congtituted excusable neglect. Such has been held enough to
conditute good cause. The find motion for additiona time was based upon the
death of the attorney handling the case. The delays accompanying such an event
are unavoidable. It takes time for another attorney to be assigned the case. And
once the case [i]s reassgned the other attorney will need time to familiarize
himsdlf with the case. Thistoo is good cause to extend a deadline.

These same arguments were presented to the trid judge with respect to defendants

opinion. We include the trid judge' s opinion, in its entirety, as Appendix “A” hereto.

120.

Although we find the tria court’s reasoning to be compelling, we must point out other

problemswith dl three of plaintiffs motions.

121.

the fird extenson of time does not exactly match the judification offered to this Court.

The first motion for additional time.

Firg, we notice that the judification offered to the trid court by plantiffs counsel for

When spesking to this Court, plaintiffs counsd

offered as good cause the association of a second law firm.  This firm wished
to ensure itself that the proper parties were being sued before sarving
process [s0] as to avoid suing an innocent party.  The desire to avoid unnecessary
litigation is certainly good cause.



(Emphesis added). Upon review of the motion, we find the following representation to the tria
court as the clamed basis for the request for additiond time:
Counsd for plantiffs were recently associated on this matter by the law firm
of Jmmy D. Shelton & Associates. The 120 day period for service of process
provided in Rue 4 of the Missssppi Rules of Civil Procedure will lapse prior
to present counse having an opportunity to properly review the immediate
lavauit.  After severd attempts, Plaintiffs newly associated counse has been
uncble to properly confer with plaintiffs Shannon Montgomery and John David
Montgomery. Counsd is of good fath belief that additiona time will dlow
plantffs to file an Ameded Complant that will amplify the issues to be
presented to the Court, thereby promoting judiciad economy.
722. As we read it, the motion says nothing about the new firm's “need to ensure itsdf that
the proper parties were being sued before sarving process as to avoid suing an innocent party.”
The motion indicates counsd made severa unsuccessful attempts to confer with the clients.
We are dso told that counsd anticipated an amended complaint to “smplify the issues” Thus,
regarding the need for the first extenson of time, the representations made to this Court do
not match the representations made to the trial court.
923.  Furthermore, we are not told when Greer, Pipkin and Russell was associated on the case
by Jmmy D. Shdton & Associates. Assuming it was close to the end of the 120-day period
for service of process”® we are unable to locate any evidence whatsoever that plaintiffs
counsd diligently atempted to serve process during the months prior to associating this firm.

To the contrary, it appears counsel did not make any attempt — diligent or otherwise — to serve

process. Plaintiffs had the burden of demonstrating “good cause why such service was not

On February 20, 2002, Greer, Pipkin and Russell represented to the trial court that they had
been “recently associated.”



made within that [120-day] period.” Instead, plaintiffs attempted to demonstrate why the newly
associated firm required an additiona 120-days for service of process.
924. The burden is upon the plantiffs to demondrate good cause for falure to timely serve
process. Holmes, 815 So. 2d at 1184. More is required than “smple inadvertence, mistake
of counsd, or ignorance of rules. . . .” Watters v. Stripling, 675 So. 2d 1242, 1243 (Miss
1996). The dandard is drict, and requires diligence. Bang v. Pittman, 749 So. 2d 47, 52
(Miss. 1999); Moore v. Boyd, 799 So. 2d 133, 136 (Miss. Ct. App. 2001) ( dting Black v.
Carey Canada, Inc., 791 F. Supp. 1120, 1126 (S.D. Miss. 1990));. In al of these respects,
plantffs are woefully deficient. In short, with respect to the firg motion for time, plaintiffs
completely failed to demonstrate “good cause” as required by Rule 4(h).

The second motion for additional time.
125. Pantiffs tdl us that “[tlhe second motion was based upon the fact that the law firm of
Greer, Pipkin and Russl had withdrawvn but not returned the file The firm who took the file
back had no reason to know that service had not been made prior to Greer, Pipkin and Russell’s
withdrawd.” Again, we find the representations of counsd to be less than forthright.
126. PRantiffs counsd leaves the implication, once Greer, Pipkin and Russell was
associated on the case, Jmmy D. Shdton & Associates no longer had responsibilities to
represent the plantiffs induding the responshility to make sure process was timely served.
Counsd implies that his firm “took the file back” and “had no reason to know that service had
not been made prior to Greer, Pipkin and Russdl’s withdrawa.” The fact is, Jmmy D. Shelton
& Associates never lost possession of the file — at least, not in the legd sense. And for
counsel to represent to this Court that his firm “had no reason to know that service had not
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been made prior to Greer, Pipkin and Russl's withdrawa” is unsupportable  Jmmy D.
Shdton & Associates has been counsel of record in this matter sSnce its inception, and as
counsal of record, maintained dl the duties and obligations to the dient as provided in Rules
11,12, 1.3 and 1.4 of the Missssippi Rules of Professona Conduct.

The third motion for additional time.
927. Hndly, counsd tdl us that a third motion for additiond time to serve processwas
necessary because of the untimely death of attorney Paul Goodman, which occurred “a matter
of weeks subsequent to” the trial court’s third order granting additiona time to serve process.
As with the previous motions, we are given no evidence or indication that plantffs used
reasonable diligence to serve process prior to Goodman's death. We further note that attorney
Jmmy D. Shelton dgned the complant filed on November 16, 2001, and we are provided no
explanation why Shelton did not cause process to be served.
128.  Accordingly, we agree with the tria court and find plantiffs have failed to demonstrate
good cause why process was not timdy served, and as a result the dismissa of this civil action
must be affirmed.

CONCLUSION

929. Hantiffs have falled to demongrate good cause for thair falure to timely serve
process. Consequently, the statute of limitations has run asto dl defendants. The Find
Judgment entered by the trid court is affirmed.
130. AFFIRMED.

SMITH, C.J., WALLER AND COBB, P.JJ., CARLSON AND RANDOLPH, JJ.,
CONCUR. GRAVES, J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
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EASLEY, J., DISSENTS WITH SEPARATE WRITTEN OPINION. DIAZ, J., NOT
PARTICIPATING.

EASLEY, JUSTICE, DISSENTING:
131. | respectfully dissent to the mgority’'s opinion today finding that the Paintiffsfaled
to demongrate good cause why process had not been timedy served on the Defendants and
afirming the trid court's ruling and dismissal of the case with prgudice as to al Defendants.
Counsd for the Rantiffs demonstrated vaid and good cause for an extenson of time to serve
process because of the sudden murder of the attorney of record in the case, Paul Goodman.
In addition, the drcuit court judge granted a third extenson to the Pantiffs and service of
process was complete as to dl Defendants prior to the expiration of the court ordered
extenson period. Therefore, | disagree with this Court’s affirmance of the trid court’s order
subsequently granting the Defendants mation to dismiss with prgudice.
132.  The record shows that the Paintiffs filed suit on November 16, 2001. Prior tothe
expiration of the 120 day service of process period, a motion for extension of time was
granted by the trial court. New counsel was associated on the case, and counsel had problems
conferring with the Plaintiffs.
133. Theredfter, a second motion for extenson of time was granted which related back the
timeto the first order. The new counsdl for Plaintiffs had withdrawn from representation.
134. Hndly, a third motion for extension of time was granted by the tria court. This order,
like the other orders dl related back to the firsd extenson order. Every defendant was served
with process within the extenson period. The main reason for the extenson was the death of

the attorney handling the case.
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135. After sarvice of process was complete, the Defendants then filed a motion to dismiss
the case. More than one year after the trial court granted the third extenson and service of
process was complete, the trid court granted the Defendants motion to dismiss.

136. The death of an attorney handling a case is a vadid reason for an extenson. The
subsequent need to review the dead attorney’s caseload, establish a new attorney to handle the
case and dlow time to review the file is a valid reason and good cause for any delay. At a
minimum, these reasons clearly demondirate excusable neglect.

137. Second, the mgority’s afirmance of the tria court’'s grant of the Defendants' motion
to dismiss ignores the fact that the trid court granted a third extension for time. The trid court
entered a vdid order and the plaintiffs complied with that order by serving process on Al
defendants.  Only after service of process was complete did the Defendants file a motion to
digniss with prgudice. A fundamenta problem exists when numerous tria court orders are
entered permitting extensgons of time to serve process and then when service of process is
complete within the extenson, the trid court effectivdly overrules its prior orders allowing
the extensons for service of process.

138. Incidentdly, the mgority makes much of the fact that the judtification for thefirg
extenson was different when argued to the trial court as opposed to this Court on apped. In
goecific, the mygority cites to the FantiffsS reasoning, in part, argued to the trid court tha
counsal needed “an opportunity to properly view the immediate lawsuit” The reasoning to this
Court for the first extenson was that the firm “wished to ensure itsdlf that the proper parties

were being sued before service of process[so] asto avoid suing an innocent party.”
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Magj. Op. 1 22. The mgority states that the representations to the trial court and this Court do
not match. However, part of a “proper review” process of a file would indicate if there was a
potential problem with whether the correct parties were being sued. Therefore, | do not see
a conflict with the justification as Stated to the trid court and this Court on apped.

139. For these reasons, | respectfully dissent to the mgority’s ruling today. | would reverse

the circuit court’s judgment and remand this case for further proceedings.
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IN THE CIRCUIT COURT OF LEFE COUNTY, MISSISEIPET

SHANWON MOKTGOMERY AND JOBW
DAVID MOMTGOMERY, AS THE LAWFUL
HEIRS OF DAVIO BE. MONTHEMMERY, DECERIED PLAINTIFFS

¥. CAUSE HO. C¥01l-301{5)}L

GLAXOSMITEELIME CORPORATION, POBRMEELY

D/BfA GCLATOWELLOOME CORPORATION AND

EMITE ELIMNE, A DIVISION OF GLAEOWELLCOOME

CORFPORATION, EDWMARD CORD, M.D. .,

HORTH MISEIESIFFT MEDICEL CENTER,

HORETH MISSISSIPEL FAMILT MEDTICAT

CLINTIC, IHE., CHICKASAW FANILY

MEDICAL CLINIC, WAL-MART STORES, INC. CEFENDANTS

FINAL JUDGHENT

THIS CAUSE came an far acaring oun the meoticens to olsmiss of
tha defendsatas, and rhe Cou-., hsving conaidered Lke motiona,
the plaictiffs’ responses thereto, and the arguonen.s of coungel
at a July ¢, 2003, hearing, rules as Ffrllows:

PFROCEDURAL HIETORY

1. The plainziffa Filed thoelr vriginal Complzaiat Lo this

Cc=8as on Movenose a, A0G1, ageinrsl SwithK1ling Geecham

Corparation, £/kf/m Glawa Welloone, Ine., d.hfa SlaxoSmitnEline

Corneral.len [("GEE" ! Edward Garsc, M. G PGaare™y; lrarth
Mirsigsingl Medical Taenter, Inc.  ("HMMC™):  Horeh Misslsuippi
Hedical linics, Tne., dYbfa Chickasaw Twemily HMedical ©lisiw
iMClinio™) s and Wal-Mart Storea,  Ihc. (UROLl-Marc") . in  fie

Conplaint,  the plainlitf=, az the  awful hexra of DRavid B.
Mantgomery, deceased, alleged Lhat Mr. Hontgomery was injured

ard expired sesunddry Lo ths ingsaticn of AZlopurinol.

BAMET 2’&3;280 L\%ﬂ .
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2. Cn FPebruarvy 20, 2002, the plailntiffz filed s motien
raqueeting an  =zdditional 120 days toc coffoctuate aervice aof
process on the defendants. NWo gotice of the motion wis given to
the defendants cor their rapresentatiwes. On Aprl] 23, 240:, an
orcer waz entered by this Court allowlng tae plaintiffs the
requested 127 dsy externsion. The order was =ntered by the Court
kased sclely upen the reovesentations 9% coornsel  for the
plaintiffs as be good canse [or &b ekbepsion of time to
aeffartuate serviece of process. He evidencea of gond cause was
onresented, ard the Court made oo express detsrminaticn on Lhis
lsaue,

1. O WJoly 22, 2002, the plaintifls again noved fer
additional <time {60 caye] to sorve orccess oo Lhe defencants,
gnd cn July 21, 2002, 3an order was entcred oy thilz Coupes
allowing the plesinzifts until EBeptemier 2%, 2007, to cifectuate
service. Again, the crder was entered by the Court hased solely
upzn the fepresentatinns of covunssl Ior the plaintiffs as Lo
good csuse for the extension. Ma evidence of good cavag was

pressntad, anc the Couart made no express dalternination an thisz

issaa.,
q. ko defendanl was served with process by zne deadiine
of  Sepbember 2%, Z0CE. BZixry-Iive (657 days  afier  the

expiraticn < the deadlire, the plaintitfsa “fled a third moticn

mesiing additicnal time [30 days) o serve procesa. An erder
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was entered by this Court sllowing the plzintiZfs until Jammary
i, F0023, tm effectuars service. Tne orcer waid enterad haszad
gclely upon the ransressarntationa of sounsel Tor the plaintiffs as
te good csuse for the extensicn.  Ho evidence cf good cavse was
pressnted, and tiae Court made no express deterninstiorn or this
imsae,

L. Cn December 49, 2002, thse gplainciffs filed their
Anerded Tomplaint, which 1s  substancively  wverbatim to the

2¥iginal Ceomplairns, with the excepticn of the title cf the

document . Wal-Mart was served with process (Amended CocompliainT)
on Decerber 9, 2002, Core, HMMO, and 2linfc were sarvad With
precess  (Amended Complainc! oo December 12, 2002, GEK  waE

servad with process Jamsnhded Carplaint) on December 15, 2332,

Mo defendant was scrved with the original <Zcewlairnt 1o tols

CAZE.
OPIHION
a. Fule dih] of tho Missiesippl Rrles of Civil Frocedure
urovides as folinws:
{h) Summons: Time Limit for Servioe. If a service

of the szwmmors and Complzint iz not made upor a
aefendent wicthin 220 cays after the filing oI the
Complaint anc the parxty sh whose behalf such service is
requlrad cannot show good cause way such service was
not made within tnat peried, the actien shall he
dismissed ag te Lal defendasnt withoubt prejadize upon
the court's owrn initiatiwve with notice to such psrty or
upor hokbicn. imiphasls supplied].

MIEE, A, CIV, F. 4(L).
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Coast Trapnsit Apthority, 815 8e.2d4 1183, 1184 (Miss. 20021, To

"z+ least as

gatisfy thiz burder, a plaintiff must demornstrate
rruch As would e reqguired toc show excusabie negiech, as o whick
eimple inadverternce or mistake of counssl or igrerance of che
riez usvzlly does nct suffice.™ Watters v, Stripling, #&1t
Sp.2d 1242, 1243 Miss, 1%96}, To eztablish good cause for
failare to timely =erve process, a plaick-ff must have been
diligerz in his or fher effeoris to effectuate szrvice on the
defendants within 129 davs. Bang v. Fittman, 4% Bo.2d4 47, &2
(Misz, 1%%49),

11. Througk their response £0 the pending motions ko
dismiss and guring the July &, 2003, hearing on the motions, the
plainti’fs affered the Court oo evidence upon which Lo Dase a
finging of gond caise Zor their fallure te timely serve The
defendaﬁtﬁ.wjth process In thia case.  There g no evidence that
2 tkird perscn cocntribu-ed to the deley it service cr that there
was effort on Hehal: of any defendant to evads service. The
recard befare the Court clear y demenstrates crat each cefendar:
corld kave bheen located and asrved with procsas within 129 days
of the F1ling of the plaiqtiffs' original Compleint. Furtksr.
and more Lopozlantly, the plaialilf: and Lhelr attorneys hawve
falled to damonstrate zsany degree cf diligence in their efforbs

to serve the defendants with procesa timely.
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3. As noted abeve, this Court's orders allowing the
plaintifis additional =—ime co serve prooess were salgly based
upon thée harea representatianz of good csuse by counsel feor the
plaintifts. Wo nctice of the extensicn= was given ko the
defendantsz, and the orders of the Ceourt cortainly did not
praclude the defendanzs Zrom challenging the issue of whether
good cause, in fict, existed for the ediemsions once process wWas
sarved.  Febster v, Webpter, 834 So.2d 24 (Miss. 7003).

13, ihe plaintlffs' alieged causes of action agelrsl Wal-
Marw and 8K ars suvbject to Mississipri's general three (3) year
gfatute oF limitations codiXied ot MISS, OQRE ANN. S25-1-40G
(1872, a5 amended) . The plaintiffs? medical pegligence claim
against Ga&e. WMMZ, and Clinic ars gaverned by the tws [2) year
slatule of limitations cedified gl MISS. CODE ANN. £15-1-38
(197z, &z awended:., The limitations perinods oommenced for the
pleintiffs* claims against the defendants, at the latesgt, oo
Moveober 17, 1%%3, the date David E. Montgomery, deceaased,
gxpired. The filing of the origirzl Complaint on Novembsr 16,
2001, telled tke applicable statates of limitazions porleds for
cnly 120 days. Iloimes v, Cogst Transit Authariry, %15 So.2d4
1183, 1145 iMiss. Z00%}; #Wattars v, frriplincg, 679 8o.2d 1242,
1249 iMiss., 15%%). Thus, che applicasle limitatisns pericds

began to rur zgain or March 16, 2002, and expired Ffor the ¢laims
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ageingt Goze, WEDIC, and Clizde oA March 17, 2002, and for the

claima egainec 35K eod Wal-dark ob Waren 17, &dd3.

1. Even when a plaintlff will be towsed t& lege B right
of actipn bBesausp of the roeming of the aratote ol limitatiens,
the 131 day liaitatioe peried egtehlimbad by Bule d{h] mmt ke
phsetwad by thw courtz.  Nactwrs v, Stripling, 67%F Seold 1242,
1244 [Miwa. 1836) ("The fest that diamirazl may watk Lo precluds
this action beceuse of the running of the atatute of Limltaticons
1 of Do comaRgRence.'] Td.

15. The Caurt notea that any effort ba pe-file this caes
by the plaintiffe apgainet the defendanls wanld be barred by the
spplicable pratutes of limicatioos.

15. Thia casm is heceby displeszed with peejudice with a
final jodgmenty pesr Rule 54 of che Misslealppi Fules of Tivwil
Procedure, axtered ln favor of ecach defoodant.

50 CROERED, thia, the é day of . SR04,

J5/Thomas J. Gapdpee IIT
CIHEUTT COOE JuLsr
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